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The opportunity to visit JNU as a SPeCTReSS visiting researcher enabled me to 

incorporate critical perspectives from the Global South in a manuscript in 

progress on international law’s dominant narrative about the role of 

international criminal justice as a response to atrocity (to be published by 

Routledge). It also provided the opportunity for me to carry out initial research 

on India’s legal framework for accountability for atrocity codified in the 

Scheduled Castes/Scheduled Tribes (Prevention of Atrocities) Amendment Act, 

2015 (POA). This Act entered into force in 2016 and was introduced as a 

consequence of the shortcomings of the original POA 1989. I had the opportunity 

to discuss the details of the legislation with the lawyer who drafted the initial 

1989 Act. 

 

During my time at JNU, I met with the graduate students of Prof. Mukerjee and 

also gave a research seminar on my work. Additionally, I met with dalit rights 

activists in order to gain a deeper understanding of the implementation gap 

between the formal protection of the POA (2015) and caste based violence on 

the ground.  

Below is a brief summary of how my work on both of these issues intersected 

with the framework of cultural trauma, within the context of atrocity in India. 

1. The tension between the claims to universality in the dominant narrative 

of international criminal justice, and the lived experience of trauma and 

justice that shapes more sceptical perspectives from post colonial 

societies.  

Ensuring accountability for atrocities is a central way in which societies respond 

to cultural trauma.  Alongside museums and institutions that preserve memory 



are parliaments and courts of justice. Through legislation, parliaments trace the 

acts society deems unacceptable, and the nature of the criminal sanctions that 

should attach to them. Through jurisprudence, courts provide records of the 

nature, context and implications of crimes committed. Moreover, as Mark 

Drumbl points out, when storytelling ‘takes the form of judicial pronouncement’, 

‘cloaked in a mantle of authority’, its expressive value is enhanced.1   

 

In the past two decades, the international community has united in its 

commitment to the norm of accountability through the delivery of justice.  India 

has had a unique engagement with the global trend towards accountability and, 

as a non-signatory to the Rome Statute of the International Criminal Court, has 

situated itself as a symbolic voice of non-aligned states and an outlier in the field 

of international criminal justice. 

 

Focussed and powerful, an orthodox legal narrative of international criminal 

justice has captured the imagination of the legal profession and the public. It 

dominates the self-image of international courts and tribunals, as well as of those 

who work for them. In many ways, it is an extension of the way in which the 

human rights movement has used the power of shaping narratives in advocacy.  

Alex DeWaal credits Human Rights Watch with pioneering this craft in the 1980s 

through innovation in their reporting giving ‘journalists and political scientists 

license to put their storytelling skills to use’.2 Impunity and its implications 

began to appear in the reports of the major human rights organizations from the 

1990’s onwards.   This channelled into what was to become the progressive 

narrative of international criminal justice in global governance.   

 

While human rights activists discovered the power of narratives for advocacy in 

the 1980s, legal anthropology reminds us that storytelling is part of legal culture. 

Wherever it is used across the spectrum of legal actors-judge, counsel or law 
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professor—it is explicitly or implicitly shaped to function as a legal argument.3 

When a legal narrative relates to universal struggles, as does the one crafted by 

the human rights movement to first establish, and then later, to legitimize ICTs, it 

is constructed on a deeper form of narrative whereby law ‘reveals the norms of 

our culture’.  Robert Weisberg’s observation that these stories are usually of 

‘struggle, oppression, redemption and heroism’ is echoed in the way in which the 

legal profession presents the evolution of international criminal justice as it 

responds to atrocity and impunity.4 The narrative of international criminal 

justice has become the projected reflection of the underlying values and virtues 

of the international community.   Flowing from this logic is the conclusion that to 

reject international criminal justice, or its respective courts and tribunals, 

ostensibly, is to challenge the world’s values and abandon the victims of 

international crimes.  

In domestic law the power of trials and their individual narratives intersect with 

wider social narratives, having the potential to become mass political events.5 

Whether it was the Red Fort Trials in India, the Treason Trial in apartheid South 

Africa, or the Rodney King murder trial in America, legal process became a 

mechanism of public fury that became deeply etched in cultural memory. With 

increasing access to technology, justice’s narratives are told and understood 

differently by different stakeholders, reaching ever widening audiences through 

social media in both the Global North and South. The work of Kirsten Sellars, 

presented at a 2017 JNU History Seminar, highlights the impact of the Red Fort 

Trials (Indian Army Trials of 1945/46) on the views regarding international 

criminal justice held by Judge Radahbinod Pal, who served as India’s judge on the 

International Military Tribunal for the Far East (Tokyo Tribunal). Judge Pal’s 

famed dissent in the Tokyo judgement condemned the politicization and abuse of 

international justice.  As Sellars establishes, Judge Pal was inspired by the 

defence of Indian National Army officers in the Red Fort Trials. The national 

experience of legal resistance that flowed from the Red Fort Trials and the 

cultural trauma that was reflected in the post-verdict protests that followed was 
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translated by Judge Pal into his dissent on the flawed justice meted out in Tokyo. 

In a contemporary context, the universal narrative of international criminal 

justice remains an artificial construct with the absence, not only of three of the 

five permanent members of the Security Council, but states such as Brazil and 

India. In the post-colonial context, there can be scepticism towards the human 

rights movement, and a perception of neo-colonial overtones in some of the 

initiatives emerging from a movement that is based in the affluent states of the 

Global North.  Seen through the prism of historical and geopolitical experiences, 

international criminal justice can be viewed as yet another institutional 

mechanism to perpetuate what Thakur describes as a global process where there 

are ‘norm makers’ in the Global North and ‘norm takers’ in the Global South. The 

Indian approach to the ICC provides an example how the experience of 

colonialism, and the use of law and justice as an instrument to pursue the 

strategic ends of imperial and neo-imperial powers, can be not only a source of 

cultural trauma, but a powerful driver of attitudes regarding whether the 

response to different forms of atrocity should be global or local law. 

 

2.  Atrocity as a Systemic Crime 

 

The violence that has accompanied the rise of fundamentalist Hindu ideology in 

India in the era of Modi and the BJP is classified by the outside world as being 

either communal or caste-based.  In 2015, there was a 17% rise in communal 

violence.6 The cleavages between Muslims and Hindus, or dalits and the upper 

classes, and the victimization of these groups, long precede the foundation of the 

Indian state. Historians have engaged in complex debates as to the causes of 

these divides. Yet as Steven Wilkenson notes, debates about the past highlight 

that the classification of identities shaping such violence has not always been so 

clear-cut, with communal tensions and atrocities in some cases being driven by 

an amalgam of economic, caste, agrarian and religious claims. 7  The conversions 

of low caste Hindus to Islam further complicates the clear lines that both history 
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and law have sought to draw.8  Nonetheless, caste discrimination remains deeply 

embedded in contemporary Indian society. ‘Scheduled castes’ or ‘dalits’ that 

were traditionally known as ‘untouchable’ groups continue to suffer from often 

extreme social and economic exclusion in spite of constitutional protections and 

extensive legislative initiatives. 9  

 

In India, the failings of the POA reflect the complex and layered ways that 

preventing and punishing atrocity fails on local and national levels. The original 

1989 POA legislation which, on the face of it contains many ‘model’ provisions, 

was influenced by Indian domestic law and national experience with caste-based 

violence. The contemporary field of transitional justice is one that is structured 

around the borrowing of institutional mechanisms and legal provisions across 

jurisdictions as a way of adapting responses to atrocity to local circumstances. In 

my research of the legislation, which is still at a very preliminary stage, I an 

engaged by the fact that the systemic nature of crimes targeting lower castes is 

not integrated into the law. The next stage of my work aims to explore whether 

identifying crimes that involve systemic and widespread attacks, and drawing 

from jurisprudence relating to international crimes against humanity, may have 

the potential to capture more completely the nature of some of the worst caste-

based atrocities and, where relevant, help overcome the resultant obstructions 

to justice.   
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